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There is a distinction between intellectual and industrial property. Intellectual property concerns copyrights and related rights, while 'industrial property' refers to patents, trademarks, trade secrets, plant breeders’ rights and so on.
Copyright is the right to make copies and publish a work of science, literature or art (in the widest and most generous sense; the artistic or academic value is of no importance). Copyright is automatically acquired and was established by the Berne Convention (1886).

Ideas are cheap (even free). Copyright does not protect ideas but only the expression of an idea. The work must (once) have been fixed and performed or published in some other way. For example, the ‘concept’ of the famous five points by Le Corbusier is not protected, but the drawing of that concept and the plans that stemmed from it are. So don’t worry, everybody can erect buildings on pilotis (pfff...). There must be a certain degree of ‘creation’ involved. The contents of the telephone book are not protected by copyright – for some years they have been protected by the law governing data files, but that’s another story altogether – because it is nothing more than facts listed one after the next. The design of the telephone book is projected, however. The work must be original (made independently of any other work, though ‘derivative’ works such as a parody or paraphrase are protected independently).
The maker is automatically the copyright holder. But – importantly for architects – the employer holds the copyright to employment-related works, while the copyright for work made on commission lies with the service provider (the architect). This, in itself, is a strange principle, because why should the wage slave who makes money by making work for his boss have another position than that of the boss who makes money by making work for his client? But that’s something for trade unions, and anyway, who says the law has to be just?
A copyright holder can transfer (give away or sell) a right or license it (as a Creative Commons license too). The copyright restriction remains in force for at least 50 years (or 70 years in some countries) after the death of the author.

On the basis of his moral rights the maker of a work retains the following rights after transfer, sale or suchlike:
– The right to be cited as the author of the work.
– The right to object to any mutilation, deformation or other damage to the work that harms the name or reputation of the maker.
This moral right is therefore inalienable, but a number of crucial restrictions apply:
Citing is permissible, also in the case of video and audio work, provided that: the source is acknowledged (failure to acknowledge means plagiarism); no more than necessary (always plenty of scope to wrangle about this in court of course); and with a clearly demonstrable objective (criticism, praise, polemic, critique, academic discourse and so on).
Paraphrasing and parodying are also permissible, but it must be clear that it is a personal interpretation of another work (so not too subtle, or else you’ll end up in court).

For architects, the distinction between architecture (the artistic and creative side of the profession, protected by copyright legislation) and technology (construction products, technical innovations, etc.) is also important. Protecting ‘architecture’ by appealing to copyright law is problematic. To a greater or lesser extent, quoting has always been part of architecture and its history, and architecture is therefore derived from other, earlier work. Let’s suppose that an architect pinches a design of yours, it’s often quite easy for your adversary’s lawyer to prove that your design isn’t all that original either. So before starting a lawsuit, start by first asking yourself the moral question: How original is my work?
Technical discoveries are better protected by industrial rights of ownership (patents and suchlike), but here, too, it is difficult, even impossible, in construction to prove that the work is genuinely original. That’s why there aren’t all that many convincing patents in the building industry.


{this text is based on the judicial situation in The Netrherlands, The situation may differ elsewhere (but probably not much)

More info? Ius Mentis, law and technology explained, is a fine Dutch-language website with lots of information about (Internet) rights and intellectual property, including a crash course in copyright for technical chaps. www.iusmentis.com
